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Freedom, Sex & Power:!
Film/Video Regulation in Ontario

By Taryn Sirove, Ph.D. Candidate, Queen’s University
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Fig. 1. The Ontario Film and Video Appreciation Society (OFVAS) presenting its brief at public hearings on
a new film classification law held at Queen’s Park, Toronto, Ontario, December 4-5, 1984. L-R: David
Poole (CFMDC), Anna Gronau (The Funnel), Cyndra MacDowell (CARO). Photo by John Porter.

“Ontario is getting out of the film censorship business,” announced the headline of
the December 10, 2004 Toronto Star.? This, after Glad Day Bookshop, a small
retailer specializing in queer literature and videotapes, won a decisive legal battle
against the Ontario Film Review Board (OFRB).? Glad Day Bookshop appealed its
previous conviction for illegally distributing the sexually-explicit video, Descent,
by “renowned” American filmmaker, Steven Scarborough.* The bookshop called
upon the federal Charter of Rights and Freedoms to overturn a provincial
regulation—the Theatres Act—which required that all videos and films be either
approved by the OFRB, be partially censored, or altogether banned. Despite Glad
Day Bookshop’s successful legal challenge to the Act and the OFRB, the Star
headline was totally erroneous; as of today, the OFRB has retained its powers for
the prior restraint and banning of film and video in Ontario.

In this essay, | map a number of interventions and contests around the regulation
of video and film from the 1980s until the present. In addition to considering
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provincial legal contests, I examine
the changing definitions of
pornography in the Criminal Code of
Canada which provide the discursive
logic informing censorship policy at
the provincial level. Further, | outline
negotiations to implement
exemptions to the OFRB review
process (if a film is deemed ‘art’), to
better understand, by way of contrast,
extant definitions of pornography.
Moreover, | interrogate the extent of
the Ontario government’s
bureaucratic powers to censor.

| argue against a notion of the law
as a univocal authority by considering
the law, instead, as a system of
“governmentality” in the Foucauldian
sense, in which social agents act out
discursive contests in the
arrangement of pornography as an
object of knowledge; and, | regard
censorship as a persistent form of
(de)legitimation, thereby troubling a
rights-based, libertarian
understanding which holds
censorship to be simply wrong and
thus eliminable.® 1 argue that
censorship, as an omission made by
those in judicial and executive
positions, is an exercise of power as
defined within Foucault’s “art of
government,” and that resistances to
censorship in both the street and in
the courts can constitute meaningful
social change.

Governmental film censorship first
became possible in Ontario in 1911
with the drafting of the Theatres and
Cinematographers Act and the
appointment of the provincial Board
of Censors.® Surprisingly, however,
the Theatres Act was not enforced
until 1981 when the then-
conservative government appointed a
new chair, Mary Brown, to the Board.
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Film and video screenings in small
art houses had, until then, received
little scrutiny, as the Board focused
on monitoring mainstream titles
screened in large, public theatres.
Upon Brown’s appointment,
independent film and video were also
required to undergo a Board review.
For the first time in Ontario’s history,
these materials were subject to “prior
restraint”, the legal term denoting a
ban on publication.

This shift in policy prompted many
grassroots acts of resistance in the
arts community, including the
Canadian Images Film Festival held
in Peterborough in March of 1981.
The organizers screened Al Razutis’s
film, A Message From Our Sponsor
(1979), without submitting it for
review by the Censor Board. Shortly
after charges were laid against
festival organizers, the Ontario Film
and Video Appreciation Society
(OFVAS), a lobby group, took
advantage of the newly declared
Constitution Act (1982) to challenge
the Ontario Board of Censors (OCB),
arguing that the Board’s authority
under the Theatres Act to censor or
ban films and videos was entirely
discretionary and in violation of
freedom of expression, under section
2 (b) of the Charter of Rights and
Freedoms (fig. 1).” According to
OFVAS member David Poole, the
society “was formed on the weekend
that the Constitution was declared”,
in order to fight one of the first legal
contests based on the guarantee of the
freedom of speech.® The vague
guidelines under which the OCB
administered its operations were
clarified as a result of this case and
written into the Theatres Act. Also
the OCB changed its name to the
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Ontario Film Review Board (OFRB).
Unfortunately, however, this only
cloaked the powers it retained to cut
and ban video and film, and the
subsequent enabling legislation, Bill
82, An Act to Amend the Ontario
Theatres Act, actually expanded the
Board’s reach to include the
clagsification of all home video (fig.
2).

With the passing of Bill 82, opinion
that was once fragmented quickly
unified, and artists, curators, and art
institutions across Ontario mobilized
to organize the “Ontario Open
Screenings.” Dissenters screened
videos in several locations across the
province from April 21-27, 1985,
without pre-approval from the Ontario
Film Review Board, thereby
contravening the Theatres Act.’® Law
professor Brenda Cossman referred to
these events as the “largest group civil
disobedience Ontario history.”*! Since
most provinces throughout the rest of
Canada, some with similar censor
boards and some without, looked to
Ontario’s classifications to inform
their own regulation of video and film,
Ontario was a crucial site for debate
and contest of existing censorship
laws.*?

These sorts of censorship laws nest
in the larger system of law, itself a
system of governmentality where
government is a “‘contact point’
where techniques of domination—or
power—and techniques of the self
‘interact.””*® For Foucault, subjects
are shaped and constituted by power
enacted over them.* He explains that
for power to function, “‘the other’ (the
one over whom power is exercised)
[needs to] be thoroughly recognized
and maintained to the very end as a
person who acts,” and is therefore free

and capable of resistance so that
“faced with a relationship of power, a
whole field of responses, reactions,
results, and possible inventions may
open up.”*®

Even aside from the development of
the Charter, | argue that law possesses
an enabling and productive potential,
as it provides the opportunity for the
declaring of rights by social agents in
debates that can result in real
discursive changes in law. The
“contact point” between the law and
social agents who articulate their
rights is not univocal. Rather, it is a
process that flows back and forth
between government and social
agents. The history of film censorship
in Ontario, and the accompanying
debates in academic, artist, and
activist circles, supports the argument
that social agents should be
considered vital links in the formation
of power, instead of remaining
external to it.

In a interview, Glad Day Bookstore
manager Toshiya Kuwabara declared
that the bookstore is planning to
follow the spirit of the appeal court’s
ruling, rather than adhere to the new
regulations under the Film
Classification Act.® In this way,
Kuwabara, as a social agent, is
exercising a certain amount of agency
to interpret the law and its effects
where the law is a function of the
state, and, as Danny Lacombe
describes, the state “is an institutional
complex that conditions and is
conditioned by the balance of social
forces in society. Any distinction
between institutional power and the
power of social agents must be
rejected.”’

It seems an obvious point, but it is
important to note that citizens,
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including members of the Ontario
Government who are subject to the
law, have the option to disobey the
law (facing, of course, all the
potential consequences of that in/
action).”® Kuwabara has decided to
contravene the new Theatres Act and
conduct his business in consistency
with what he interprets as the spirit of
the law. | do not mean to trivialize the
very real constraining techniques of
the law’s enforcement, but to
investigate the skirmishes between
government and social agents that
attest to the incompleteness of the
law’s ability to regulate action. The

induction of the Charter of Rights
and Freedoms into the constitution
has allowed for successful legal
challenges to the law itself based on
fundamental freedoms, as in Glad
Day’s case. Although rights discourse
in law-writing will never eradicate
injustice or create a truly egalitarian
society, it gives voice to the
declaration of what groups
characterize as their rights, which in
turn constitutes subjectivities via such
articulations.

An example of the use of the law to
enact a discursive change in legal and
popular knowledge occurred in 1988,
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Fig. 2. Celebrating the OFVAS’s semi-victory in its court case against the Ontario Censor Board at The Fun-
nel, March 25, 1983. L-R: Edie Steiner, David Bennell, Carolyne Wushke, Ross McLaren, Michaelle
McLean, Martha Davis, David Poole, Mikki Fontana, Jim Anderson. Photo by John Porter.
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when the Theatres Act was amended
to allow exemptions for public art
galleries and film festivals. Under
the new provision, those agencies
were no longer required to submit
film or video to the OFRB for prior
approval.”® Lisa Steele, a video artist
and anti-censorship activist, was part
of a group who mobilized to protest
these new exemptions.?’ Even before
the 1988 amendment, however, the
secret practice of granting exemptions
for certain films had become
widespread. Negotiations for arts
exemptions began before the trial
concerning Al Razutis’s 1979 film, A
Message From Our Sponsor. In
September, 1980, a film package
from the National Gallery, including
A Message, traveled to the Funnel
Experimental Film Theatre in
Toronto, which was then subject to
OCB Chair Mary Brown’s scrutiny. A
Message, which had screened in
Ottawa without incident, received
unfavourable OCB attention in
Toronto and was promptly banned.?
In early 1981, the National Gallery
and the Funnel theatre sought special
permits for single screenings of
specific films that were banned,
including Rameau’s Nephew... and
Presents by Michael Snow, as well as
The Art of Worldy Wisdom by Bruce
Elder.”? The Board approved special
permits for films that exhibited
“artistic merit” by filmmakers with an
“international reputation”, after Elder
and Snow met personally with Chair
Mary Brown. Razutis argues that
“these discussions (and I think ‘secret
negotiations’ is appropriate) directly
contradicted a public stance...that
portrayed a categorical opposition to
censorship” (fig.3).%

The OCB and provincial police

believed A Message contained “undue
exploitation of sex” and thus did not
have artistic merit** Importantly, A
Message is composed entirely of
appropriated images, juxtaposing
clips from popular media and
pornographic images in an ironic
critiqgue of the commodification of
sex in advertising (fig. 4).”® One such
strategic juxtaposition intersplices an
ad of a woman brushing her teeth
with an image of a woman giving
head. Razutis, now a film professor at
Simon Fraser University, recalled that
Officer Petrozeles of the ‘P Squad’
“informed me that the Censor Board
concerns about my work(s) also
included concerns about my
‘anarchist politics’ while 1 was
‘masquerading as a film
professor’”.®  Razutis accepted his
invitation to show the banned A
Message at the Canadian Images
Festival in Peterborough on March
13, 1981; and, although he asked that
a warning be posted alerting
audiences to scenes of explicit sex, he
was told that “the Board [of Images]
had decided to take this action to
indict [him and his] film as a political
statement.”” A month after the
screening, charges were laid against
the “Peterborough Four”: Razutis
(though he was acquitted because
there was no proof that he turned on
the projector which technically meant
he was not involved); David Bierk,
executive director of Artspace; Susan
Ditta, executive director of the
Canadian Images; and lan
McLachlan, board member of
Canadian Images and Artspace (fig.
5). Their decision to exhibit A
Message was a political act of civil
disobedience in support of the
freedom of expression, and,
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according to Razutis, “brought out
into the open the ideological
differences between a more ‘fine-
arts’ (read bourgeois) film practice
that sought special exemption and a
more socially oriented practice that
sought to participate in social and
legal change.”?®
Beyond creating a high/low binary

of “fine-arts” and “not-art,” video-
maker Richard Fung asserts that the
elitism of legitimation based on the
criterion of artistic merit is a
historical privilege for the colonizing
West. Fung asks

Is it opportunistic to

invoke the defense of

artistic merit, which is

available to certain types

of censored material, or

for galleries and festivals

to advocate (or accept)

exemption from

submission to film and

video censor review?

This discussion has

evident implications with

regard to the cultural

products of minoritized

communities.?

| argue, further, that providing

exemption to institutions that
propagate “high” art, despite their
function as public spaces, sets up a
familiar distinction between art and
everyday life, where certain kinds of
transgressions are permitted as
exceptional and easily explained
away as alternative. In this way,
alternative images are depoliticized
and reduced to tropes for
“artfulness,” impeding their use in
active discourses and debates.
Cultural studies theorist, Richard
Burt, argues that

While many artists and
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critics have argued that
art, knowledge, and
sexuality are political,
often criticizing modern
liberal institutions and
values as modes of
domination, and while
many have attacked
specifically modernist
assumptions about
aesthetics and
subjectivity such as self-
expression, genius,
originality, and individual
creativity, they invoke
precisely these
assumptions when they
defend freedom of artistic
expression from
censorship.*

Exemption from censorship based
on artistic expression sets art in
opposition to politics, and erotica in
opposition to pornography in a way
that normalizes and institutionalizes
value judgements about both
pornography and art. Granting art
exemption from censorship created
knowledges not just about what was
given exemption, but also about what
was not, in this case, pornography.

According to the Glad Day
Bookshop’s manager Toshiya
Kuwabara, the OFRB has a secret list
that does not circulate publicly.® In
the absence of access to the OCB/
OFRB’s criteria for censorship, we
can look to the Criminal Code’s
obscenity law. As enforcement of
film and video imagery played out at
the provincial level in Ontario,
discursive battles over what
constitutes degradation and undue
harm were debated at the federal
level, both in Canada and in the
United States. The crucial difference



"18110d uyor Jo Asaunod ojoyd

Freedom, Sex & Power

Fig. 3. The OFVAS press conference at The Funnel, April 29, 1982, announcing its court case aginast the
Ontario Censor Board. L-R: Bruce Elder and Michael Snow (filmmakers); Cyndra MacDowell (CARO);
Anna Gronau (The Funnel); David Poole (CFMDC); Ross McLaren (The Funnel). Photo by John Porter.

between obscenity law and the
Theatres Act lies in the sequence of
application: whereas the criminal
code charges people with offences
after the fact, the OFRB enacts the
prior restraint of materials.¥* A
consideration of the changes to this
law over the last two decades will
enable a study of truth-claims made
of pornography (and sexuality),
informing positions for or against the
OCB/OFRB.*

A feminist campaign for the legal
regulation of pornography culminated
in front of the Supreme Court of
Canada in 1992 with Regina v.
Butler, a challenge to the
constitutionality of the existing

obscenity law.** The most popular
representatives of the anti-porn
groups were, Andrea Dworkin and
Catherine MacKinnon, in the United
States, and in Canada, Maude Barlow
and Susan Cole. Their basic premise
was that “porn is the theory, rape is
the practice.” They saw women’s
sexuality as the cause of their
oppression and pornography as
eroticizing women’s sexual
subordination, and thus, the cause of
women’s oppression.® This position
divided feminists on the political
right and left.®” Although the Court
found that the law was within the
legal limit of freedom of expression
under the equality rights guarantees
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in the Charter, the Court proposed a
new test for determining obscenity.*®
Previously, obscenity was defined
simply as “undue exploitation of
sex,” *“undue” being the difficult
concept to determine. After Regina v.
Butler, the definition was focused
more specifically on harm against
women’s equality, based on the
presence of violence in explicit
sexual imagery.*

In opposition to the anti-porn
feminists, anti-censorship feminists,
such as those represented the in
anthologies Women Against
Censorship and Pleasure and
Danger: Exploring Female Sexuality,
argue against the regulatory
censorship of pornography.® The
anti-censorship feminists on the left
do not argue with the sexism that
anti-porn feminists see in some
heterosexual pornography, but do
critique the anti-pornography feminist
position for two reasons. First,
regulatory censorship of any kind
thwarts freedom of expression and,
second, the anti-pornography feminist
position is not feminist because it
does not account for difference.”!
They argue that the anti-porn position
is heteronormative in its lack of
lesbian or gay image theorization,
and without this, the anti-
pornography feminists leave no space
for plural sexualities, which in turn
makes pornography a truth rather
than, as the anti-censorship feminists
feel it should be, a contest of
sexualities.

Brenda Cossman draws on
Foucault as she insists that debates
produce knowledges about sexual
identities as “power is exercised in
the very naming of sexual acts: it
categorizes and codifies bodies,
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pleasures, and desires, producing
official knowledge of the other,”
knowledge that values different
sexual social identities differently.*?
Whereas anti-porn feminists see texts
as univocal, Cossman understands
meaning as something that cannot be
determined “objectively without
reference to the specific communities
within which these representations
are produced, exchanged, and

Fig. 4. Al Razutis, A Message From Our Sponsor, 1979.

consumed.” In this way, the anti-
censorship feminists insist that sexual
practices are neither inherently
liberatory nor subordinating; instead,
knowledge of sexuality is always
constructed within discourses on
sexuality.

In her testimony at the criminal
hearings for the 1992 Bad Attitude
case, University of British Columbia
Professor Becki Ross analyzed the
ways in which pornography was
produced, exchanged, and consumed
in the lesbian community.** Ross
insisted that lesbian imagery found in
Bad Attitude did not exploit the
unequal power relations that the law
had thus far deemed harmful in
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heterosexual porn. By engaging in
campy reversals of the dominant/
submissive roles found in
heterosexual material, the images in
Bad Attitude subvert the naturalness
of these roles.® For Neil Malamuth,
an American psychologist called as
an expert witness for the prosecution,
the images taken by photographer
Jennifer Gillmor look similar to some
in the heterosexual genre, especially
those that depicted sexual violence.
One of Gillmor’s photos shows a
model bound submissively to a tomb
stone with rope, while another depicts
the model posed defiantly wearing
motorcycle regalia and combat boots
and carrying what appears to be a
whip. Gillmor countered Malamuth’s
stance by pointing out that the same
model was used in both pictures;
Gillmor testified that her model “likes
to switch roles”, from submissive to
dominant, as a play on and reversal of
heterosexual norms.*® In her
explanation, Gillmor demonstrated
the role-playing in the images by
emphasizing that the whip the model
Is carrying in the second photograph
is not real but is part of a costume.
However, during the cross-
examination, despite her repetitive
insistence that the whip was a fake,
Gillmore was pushed by the Crown
Attorney to admit that she was
uncomfortable with whipping. This
was a “tactic that succeeded in
bolstering his anti-s/m agenda and in
deflecting attention away from the
more germane issues of fantasy,
representation, and consent.”’
Nevertheless, the defense that
lesbian pornography works
differently from heterosexual
pornography—under the Butler
decision which is based on harm—

assumes that heterosexual
pornographic representation is indeed
harmful. Ross testified that there
existed no conclusive research
proving harm to consumers of images
of leshian s/m, but she did not make
the same claim for heterosexual s/m
and, thus, inadvertently over-
determined the meaning of
heterosexual pornographic
representation.

| am not suggesting that Ross is, by
contrasting lesbian pornography to
hetero-pornography, arguing that
heterosexual representation is
univocal or has a causal relationship
with behavior. Rather, in this instance
definitions and meanings of porn and
of sexuality are contested and
confirmed, even unintentionally, in
the crossfire of legal debate.*®

The court’s hegemonic tendency,
demonstrated by Malamuth’s
testimony which was “a clever
incantation of Butler’s internal logic
and coherence”, illustrates what
Lacombe, calling upon Foucault,
views as a conception of power as
productive, where there is also a
space for resistance.*”® Here, law is no
longer a function of prohibitive state-
power, but is rather a function of
normalization.® For instance, it was
public debate of obscenity laws that
established and unsettled truth-claims
about pornography. By considering
the transformative potential between
the law and social actors who interact
with it, even when change is not
entirely successful at the discursive
level, we can move beyond
“conventional conceptions of law,
typically defined, as rules
commanding behavior backed by the
threat of coercive sanction.”*

In Male, Gay, Pornography: An
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Fig. 5. Peterborough 4.

Issue of Sex Discrimination,
Christopher N. Kendall considers the
often overlooked distinctions between
hetero and gay pornography and its
relevance to anti-censorship
arguments.®* Kendall argues that to
treat male, gay porn differently from
heterosexual porn is to discriminate,
and it should be similarly censored
under the Butler decision. Kendall
argues that “far from being a threat to
gay male identity, any judicial
decision that recognizes the feminist
call for sex equality does much to
ensure the breaking down of those
gender hierarchies that allow
homophobia to exist in the first
place.” Kendall argues further that
men in gay male pornography are
encouraged to mimic traditionally
masculine roles.>

Here, Kendall assumes that
authentically gay roles do exist, but
they are occluded by traditionally
heterosexual practices as inherently
subordinating. Therefore, Kendall’s
argument is aligned with anti-
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pornography feminists and is subject
to the anti-censorship feminist
critique that “harm to equality” is a
value judgment rather than an appeal
for the protection of women (or of
men) from harm through sexual
violence.”

Anti-censorship feminists like Lisa
Steele, writing in Women Against
Censorship, also argue that the fact of
explicitness alone does not make
representations of women any more
problematic than, for example, a TV
commercial for cleaning supplies.”®
In general, Steele considers
censorship or any kind of obstruction
to the freedom of expression a
slippery slope: “I’'m an old school
civil libertarian in that respect,” she
explains.”” Steele’s rights-based
libertarian argument that censorship
can never be an option invites a
discussion of censorship as a political
concept, which underwent radical
reformulation during the 1990s by
several political and cultural
theorists.
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| argue that the libertarian position
espoused by Steele and others
coincides with a politically liberal
position that regards censorship as
unenlightened, as though post-
Enlightenment society has moved
beyond censorship.*® According to
this line of reasoning, liberal
democracy abolished the censorship
powers of Church and state. Thus,
present-day examples of censorship,
like that practiced by the OFRB/
OCB, signal a return to pre-
Enlightenment oppression.

Cultural studies theorist Richard
Burt argues against the liberal free
speech position that censorship
(defined as state power) can ever be
eliminated. Instead he contends that
“less visible kinds of domination and
control”—such as the manufacture of
consent, market censorship, or
prohibitive distribution costs and
other structural operations—will
always pervade the public sphere.®
Burt troubles the belief that
censorship can be eliminated by
pointing out the problematic of
monitoring its elimination—who
draws the line?

An either/or argument that opposes
diversity (the freedom of many
voices) to censorship (the repression
of certain voices) misleads, according
to Burt, because every discourse,
even a discourse of diversity, works
to marginalize, exclude, or
“deligitimatize” other discourses.®* In
this way, the argument to eliminate
censorship is in itself a form of what
Burt terms “delegitimation”.®® In his
words, “opposition to censorship
serves not to guarantee diversity free
of censorship, but to regulate
membership in the critical community
by appealing to the notion of diversity

as a criterion of inclusion and
exclusion.”® Here, the censor is just
one of many voices of legitimation.®*

The liberal-political and libertarian
positions understand that all
censorship as abhorrent; however, if
diffuse relations of power always
exist, then it follows that democratic
systems housing these positions are
not excluded from producing unequal
power relations. Burt’s aim is to
avoid the problem of, in the name of
progressive politics, reproducing the
pitfalls of censorship and simplifying
modes of repression, so that we may
open up discussion and debate of
contemporary formulations of power
and control.®®> Once we acknowledge
that techniques of coercion or
constraint are necessarily always
components of democratic systems
and not just characteristics of
totalitarianism, we see that Burt’s
concept of censorship—as a discourse
of legitimation—allows us to treat its
regulation (in its overt forms or
covert forms) as a technology of
power.

To consider censorship as a
technology of power necessitates a
consideration of the law as a
technology of government. For
criminologist Dany Lacombe, the
indeterminacy of the social body and
lack of a unitary source of power
within it make transformation
possible within the law based on the
politics of rights.®® Once the social
body is no longer organized by a
condensed source of power which
instills in it “virtues deriving from
transcendent reason and justice, law
and knowledge assert themselves as
separate from and irreducible to
power.”®” And once power and law
are separated, rights and their
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contents can never be determined. As
Claude Lefort puts it, “...rights are
not simply the object of a declaration,
it is their essence to be declared.”® In
this way, political subjecthood is
enacted through the repetitive
declaration of indeterminable rights.®®
With the inclusion of the Charter of
Rights and Freedoms in the Canadian
Constitution in 1982, social agents
have more readily been able to call
upon the now fundamental freedom
of expression in legal challenges
against the OFRB, such as in the
Glad Day case. Even aside from the
development of the Charter, | argue,
after Lacombe, for the *enabling”
potential of the law, as it allows
social agents to declare and thus
constitute their political subjectivity
and play out debates that result in
changes in the discursive spirit of the
law.”® Lacombe frames the Butler
decision as an occasion of discursive
regulatory change enacted by
feminists (of the anti-pornography
camp) and uses this example to reject
the “conventional wisdom concerning
law reform [as] incapable of
accounting for resistance, for the
emergence of unconventional
subjectivities, values, and beliefs,
because it assumes the existence of a
single dominant ideology.”"
Lacombe insists on replacing this
view with a theory that accounts for
the organization of power in law as a
process that occurs within—not
outside of—the social relations that
produce knowledge. For instance, the
anti-pornography feminists developed
the language and concept that
changed the obscenity law to
recognize pornography specifically as
harmful to women’s equality rather
than simply (and vaguely) as
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“obscene.”’? Cossman argues that the
Butler decision is still predicated on
value judgements and moralizing
discourse that lacks specificity to
define what “harm” is; however, in
the long run, Cossman would agree
with Lacombe’s characterization of
the law in general: “I think the law is
an important site of discursive
struggle and potential change. | just
didn’t think that Butler accomplished
much in that direction — it was still
doing the same old thing with a new
justificatory rhetoric.”"®

The Glad Day Bookshop won its
appeal based on a declaration of the
right to the freedom of expression,
but there were also less overt,
structural delegitimations at work that
Glad Day’s appeal did not succeed in
overturning. Glad Day’s position held
that the Theatres Act “expressly
restricts the distribution of expressive
materials, and thus violates s. 2(b) of
the Charter;” the fundamental
freedom of expression; moreover,
“the Theatres Act film censorship
scheme...trenches on the federal
government’s exclusive jurisdiction
over criminal law;” and that the “fee
structure...trenches on the federal
government’s exclusive jurisdiction
over the regulation of international
trade.”"

Justice Russell Juriansz threw out
the latter arguments, and Frank
Addario, Glad Day’s lawyer, was
pleased that the critical argument—
that the powers of the OFRB violated
freedom of expression under the
Charter— succeeded.”  However,
the last two arguments, which have
been downplayed in the media,
deserve consideration.”® Firstly, the
federal Criminal Code already covers
criminal acts of obscenity, so the
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question is, why does the Ontario
Government have power to supersede
this form of security with its own
regulations? Secondly, distributors
are required to pay for a license from
the Ontario government to be in
business. Then, although “no fee is
charged to screen films ‘wholly
produced in Canada,’... for films
produced outside Canada with
English or French dialogue, the fee is
$4.20 per minute. For films produced
outside Canada with dialogue in a
language other than English or
French, the fee is $78.85 per film.”"’
Addario puts it thus: “the province is
treating films like a cash cow. They
charge sellers and distributors for the
privilege of having their films
reviewed. If you strip away all of the
fancy language in the law, this is just
a tax on the freedom of expression.”’®
Glad Day manager, Toshiya
Kuwabara, explains that since foreign
distributors don’t care about an
Ontario law, they are often unwilling
to pay for licensing and screening
costs, which are higher for films in
foreign languages.”” To Kuwabara,
since this regulation inevitably
discourages material from entering
the province or inhibits small
independent producers from
distributing material, this is in itself a
form of omission, of censorship.®

I contend that this non-
constitutional argument in Glad
Day’s case is most obviously
discriminatory towards minority
representations of sex. Referring to
the tax on speech—the fees the
OFRB charge for its mandatory
screenings of videos—Paul Gallant
comments that “the lesson the OFRB
wants to teach Glad Day is to play the
sticker game...that it should expect to

pay hundreds of dollars of reviewing
charges per video to serve its
relatively-small customer base, that
serving minority interests is a profit-
less endeavor.”® Gallant further
comments that “content doesn’t
matter [when one is] picking on
certain channels of distribution,”
suggesting that by targeting
distribution, the OFRB manages to
avoid publishing value judgments
about gay/leshian sexualities, while
limiting the de facto distribution of
gay/lesbian images.

Carlyle Jansen, owner of Good For
Her, another small Toronto
bookstore, confirms this argument:

Videos made for our
community tend to come
from small producers and
distributors. Mainstream
distributors don’t carry
marginal videos, and so
small businesses must
pay for stickers [the
OFRB product marker]
which makes the system
discriminative against the
LGBTQ (Leshian, Gay,
Bisexual, Transgender,
and Queer) community.®
The OFRB can remain uninvolved in
the contentious issue of minority
sexualities in obscenity because its
fee structure allows the restriction of
both distribution and retail sales.

Gay and lesbian groups, as well as
artists dealing with queer
representation in Canada, had (and
still have) a tremendous investment in
the outcome of pornography and
censorship debates. Though lesbian
feminists like Susan Cole and gay
authors such as Christopher N.
Kendall campaigned for the
regulation of all pornography, a large
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cohort of artists dealing with queer
representation were aligned with the
anti-censorship feminists. As Lisa
Steele explains, for these artists,
access to sexually explicit imagery
was essential to their practices:
Artists dealing with queer
representation tended to
contextualize their work
around representations
from the porn films of
that day in order to make
a point of bringing that
into the public eye.
There is no other place to
look at it because it’s
forbidden.®
Video artists using explicit images
of gay sex during the early 1980s

Fig. 6. Richard Fung, Chinese Characters, 1986.
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include John Greyson, Colin
Campbell, Andy Fabo and Michael
Balser, Rodney Werden, Richard
Fung, and Wendy Geller.#* Richard
Fung’s Chinese Characters (1986)
illustrates how crucial access to
pornography is for many artists. In
this work, which he describes as “an
intervention,” Fung exposes the ways
in which Asians are constructed to
cater to the pleasure of white male
actors and viewers in gay male
pornography.® The video, screened
in April 1986 without prior approval
by the Censor Board, juxtaposes a
revisionist version of an ancient
Chinese parable of a man on a
mystical journey with contemporary
staged interviews in which Fung
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Fig. 7. Richard Fung, Chinese Characters, 1986.

poses as a porn star (fig. 6).%° In these
scenes, he talks about his first
discovery of a gay magazine and the
way the images of whiteness therein
caused him to wonder, “how much
Asianness [he was] denying...by
moving closer and closer to the
image.”®’ Inter-cut with these
interview scenes, scenes of the man
on his mystical journey depict the
traveller walking into a forested area
looking for anonymous sex. There he
finds an attractive, white man and
approaches him, but once both men
enter the same shot, we realize that
they are not in the same space at all,
but that the white hunk is part of an
appropriated image of a Joe Gage
porn video over which the Chinese
traveller is superimposed (fig. 7).%8
Here, the Asian man is constructed by
Fung as forever outside this image of

white porn.

Fung explains that in 1988 most
gay porn actors were white, while
tapes that included minority actors
were marketed through specialty
outlets, as if ethnicity outside of
whiteness constitutes an unusual
sexual interest that falls outside a
stable norm: “this visual apartheid
stems, | assume, from an erroneous
perception that the sexual appetites of
gay men are exclusive and
unchangeable.”®® Here Fung is
pointing to the way desire is
sometimes treated as naturalized and
essential, which is also exemplified in
Dworkin’s and Cole’s
characterization of (straight) male
desire as essentially dominating and
brutal.®

Fung agrees with defenders of gay
porn that, in contrast to typical
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straight porn, *“‘the spectator’s
positions in relation to the
representations [of queer sexuality]
are open and in flux.””®* However,
Fung points out that this is only the
case when the actors and viewers are
all white.*> To introduce race means
to shore up the potential for
positional mobility. At the same time,
Fung realizes that gay porn is not
inherently oppressive; “as with the
vast majority of North American
tapes featuring Asians, the problem is
not the representation of anal pleasure
per se, but rather that the narratives
privilege the penis, while always
assigning the Asian the role of the
bottom.”

At one level, the implication in the
censorship debate here is that without
unregulated access to these
appropriated images from so-called
non-art house pornography, Fung
cannot make his critique. At another
level, Fung exposes a bias on the part
of both the anti-pornography and
anti-censorship camps; as Fung
explains,

What struck me was that
they assumed that both
the consumers and the
practitioners — the objects
and the subjects in this
debate were white. Once
one introduced race as a
category or as a
perspective in this debate
it became much more
complicated. So one of
the things | was trying to
do in Chinese Characters
was to represent
something of that
complexity.*
Fung intervenes in official
knowledges of sexuality by exposing
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their constructedness. He illustrates a
form of racialized sexuality that
otherwise is excluded from
mainstream pornography. And he
introduces the element of race into
the censorship/porn debates through
this street-level mode of resistance,
agonism aided by the illegal
screening of Chinese Characters.

As discussed earlier, these social
agents were forced to react to the
heteronormative legislative results of
the anti-pornography (sometimes
lesbian) feminists.”®  There were
many legal challenges focusing on
queer representation. It is difficult to
allege discrimination on this basis
alone, however, for there were also
legal challenges that dealt primarily
with representations of heterosexual
sex in pornography, such as in Regina
v. Butler. Although it is difficult to
catalogue exact statistics on queer
censorship versus hetero-sex
censorship, video artist and anti-
censorship activist Lisa Steele relates
a revealing incident that occurred at
A Space in Toronto. In May 1984,
during the British/Canadian Video
Exchange ’84, A Space presented a
program of tapes that were not pre-
screened by the Censor Board.
During several screenings on several
separate nights, inspectors from the
Censor Board were present. Steele
explains that, “not coincidently, the
evening that the censor board decided
to confiscate the videotapes and
playback equipment was during the
program with gay video. Nothing
explicit whatsoever was shown in the
program. There was something like a
music video, and some sort of
identity pieces and such, but at the
end, they stood up and confiscated
the tapes and they took the playback
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equipment out.”®

After Glad Day won its appeal on
its constitutional arguments, the
Ontario government decided to
amend the law, changing the Theatres
Act to the Film Classification Act.®”’
As of December 10, 2004, when the
Toronto Star reported the end of film
censorship in Ontario, the new act
had passed two out of three readings.
The reporter quoted the Consumer
Minister as saying, “The film review
board's role will no longer be
censorship; it will be a classification
board.”®® Since this initial hopeful
report, Glad Day’s lawyer was able to
analyze the proposed legislation and
reveal that the OFRB has maintained
its power to approve or disapprove
films and videos, to cut parts out of
films and videos and, in fact, has
expanded its powers to cover video
games and digital files.*® The Film
Classification Act has since received
approval.’® Given that the Ontario
government did not appeal but acted
as though it was going along with the
court ruling, the debate is no longer in
the courts.'® The burden now rests
upon those who oppose censorship to
bring the issue back to court and,
even then, the challenge would enter
the lower court; again, the onus for
change rests with social agents
operating on the margins of the legal
and judicial system.'®

The relationships between struggles
occurring in the street, in the law, and
in formal, legal debates about
pornography in Ontario testify to the
complex inter-relationship between
resistances and structures of
constraint, between discursive change
and semantic/superficial change that
produce knowledges about
pornography, sexuality, art, and the

self.!® The Ontario government,

enacting its own bureaucratic
regulation based on laws, can be, and
was, resisted through various
channels. These channels include the
law itself, specifically the Charter,
which facilitates rights-based
challenges to government regulations.
And this, in turn, encourages the
constitution and contestation of
political subjectivities.

Publicly funded art institutions and
large-scale distributors of
pornography are now exempt from
review and prior restraint by the
OFRB. Thus, the issue of censorship
IS no longer in mainstream media as it
was during the Six Days of
Resistance. However, to ask if overt
censorship provides the conditions for
resistance, where constitutive
censorship veils issues and thereby
inhibits resistance, assumes that only
unitary, overt power has the potential
for resistance. The liberalist hope that
censorship can be abolished is
irrelevant, and Richard Burt is right
in renaming censorship a “discourse
of legitimation.” Once such a
definition is adopted, we can
approach contemporary issues related
to but beyond overt censorship. The
ramifications of the current
classification system that alerts
audiences to potentially offensive
scenes have not been considered.
Kerri Kwinter recalls that as she
watched the previously banned and
censored films at Six Days of
Resistance, she *“found [her]self
periodically wondering if the board
would find this part seditious, that
part obscene or gratuitous. | felt like 1
was wearing someone else’s morality.
This is a sign of a truly colonized
mind.”*%*
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